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SUMMARY 
 

Quite simply, the decision by the School and Library Division (“SLD”) to deny funding 

for Paducah and Hopkins does not make sense and is not defensible.  First, the SLD recently 

approved an appeal for Hopkins that included the same exact issue.  Second, the SLD failed to 

meet its burden to prove a competitive bid violation established in the Pattern Analysis Remand 

Order and Caldwell Parish.  Third, the SLD’s FCDL Denials are flawed, because there is 

nothing in the federal rules that disallows a vendor from providing a sample RFP to a school, 

especially, as the case here, when that sample RFP was originally developed as a generic 

template from multiple sources prior to E-Rate, in circulation multiple years, available in the 

public domain and used by other school districts.  Fourth, the FCDL Denials and pattern analysis 

procedure is flawed because the sample RFP is vendor neutral.  There is nothing in the sample 

RFP that would prohibit any vendor from competing for the sought after E-Rate services.  All 

vendors were afforded equal opportunity to solicit bid responses to all of the Schools.  As such, 

no competitive bid violation could occur. Fifth, the SLD’s FCDL Denials and pattern analysis 

procedure is flawed, because the SLD failed to provide any evidence establishing that the sample 

RFPs were tainted in any manner by Computer Consulting.  Sixth, the SLD completely 

disregarded the record evidence and certifications by the Schools that clearly evidenced that the 

Schools were in complete control of their competitive bid process.  

In fact, as discussed herein, this case is in direct contravention of the Commission’s 

Pattern Analysis Remand Order and Caldwell Parish Order, in which the Commission 

concluded that mere presence of a pattern or similarity does not rise to the level of a competitive 

bid rule violation.  The Commission clearly stated that the SLD must make competitive bid rule 

violation determinations on a case-by-case (school-by-school) application review based upon a 
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violation of Commission rules.  Simply noting that a school received a sample RFP from a 

service provider is insufficient to determine that a competitive bid rule violation has occurred.  

Moreover, the facts in this case unequivocally demonstrate that the Schools were in 

complete control of their competitive bid process.  The sample RFP was simply that, a sample 

RFP.  The Schools used information to comply with state procurement laws and sharing 

information and using information that they received from training, Internet searches, and fellow 

colleagues.  They have told their stories through multiple years of PAIR responses,  

Declarations, selective reviews, and site visits, and each of their stories end with the statement 

that that there was no impermissible service provider involvement in the competitive bid process.  

The Schools did not surrender control to Computer Consulting or any other service provider.  

The RFP did not taint the competitive bid process and did not unfairly influence the outcome of 

competition.  
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To: The Commission 

 

CONSOLIDATED REQUEST FOR REVIEW 
 

Computer Consulting & Network Design, Inc. (“Computer Consulting”), through 

counsel, along with Paducah Independent School District (“Paducah”) and Hopkins County 

School District (“Hopkins”) (collectively, the “Schools”) and pursuant to Section 54.719(c) of 

the Federal Communication Commission’s (“Commission”) rules, submits this Request for 

Review seeking reversal of 2006 Funding Commitment Decision Letter Denials for Paducah and 
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Hopkins made by the Schools and Libraries Division (“SLD”) of the Universal Service 

Administrative Company (“USAC” or “Administrator”).   

On March 21, 2011, SLD issued a Funding Commitment Decision Letter, in which it 

denied funding for Paducah (FRN 1408712, 1408898, 1408923, 1408950, 1409280, 1409294, 

1409305, 1409322) and Hopkins (FRN 1396567) (“FCDL Denials”).1    The reason SLD cites 

for the FCDL Denial is based upon Computer Consulting providing each of the school districts 

with sample RFPs.  Specifically, each FCDL Denial (for both Schools) includes the following 

language: 

Computer Consulting & Network Design, a service provider you later selected to 
provide services, assisted with your competitive bidding process by providing you 
with a sample RFP.  Program rules state that a service provider must not interfere 
with the applicants competitive bidding process or offer any incentive that would 
unfairly influence the outcome of such competition, such as providing assistance 
in completing forms, and an applicant should not have a relationship with a 
service provider prior to the competitive bidding that would unfairly influence the 
outcome of a competition.  Therefore, the FRN is denied.2 
 

The sample RFPs that SLD references are widely available in the public domain, were 

used by multiple school districts, and completely generic.  SLD used a similar denial reason four 

years ago for some of the same and similarly situated Kentucky schools,3 which were the subject 

of a consolidated appeal filed with SLD on September 28, 2007, by Computer Consulting, 

Hopkins, Muhlenberg, and Huntingdon. (“USAC Consolidated Appeal”).  That request was 

finally APPROVED by SLD on March 11, 2011 for Hopkins.4   

                                                 
1 Exhibit A, FY2006 Funding Commitment Decision Letter (Paducah and Hopkins). 
2 Id.  
3 In addition to the sample RFP, these denials were based on similarities on the FCC Form 470, which 
were not at issue in this appeal.  The only SLD denial reason was based upon the sample RFP. 
4 Exhibit B, Administrator’s Decisions on Appeal – Funding Year 2005-2006 (Hopkins).  On March 11, 
2001, for Muhlenberg and Huntingdon, USAC indicated that it does not need to reach any decision on 
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This Appeal is timely.  Section 54.720(a) of the Commission’s rules requires the filing of 

an appeal “within sixty (60) days of issuance” of a decision by SLD.  SLD’s FCDL Denials were 

made on March 21, 2011 and 60 days thereafter is May 20, 2011, the due date for filing this 

appeal.5   

In addition, Computer Consulting and the Schools have standing to file this appeal 

because Section 54.719(c) of the Commission’s rules provides that, “[a]ny person aggrieved by 

an action taken by a division of the Administrator … may seek review from the Federal 

Communications Commission.”6  In this case, Computer Consulting and the Schools are directly 

aggrieved by SLD’s denial of funding.  The SLD erroneously concluded there were competitive 

bid violations, because Computer Consulting provided sample RFPs to Paducah and Hopkins.  

I. INTRODUCTION 

SLD erred when it denied funding for Paducah and Hopkins.  First, the SLD recently 

APPROVED an appeal for Hopkins that included the same exact issue.  Second, the SLD failed 

to meet its burden to prove a competitive bid violation established in the Pattern Analysis 

Remand Order and Caldwell Parish.  Third, the SLD’s FCDL Denials are flawed, because there 

is nothing in the federal rules that disallows a vendor from providing a sample RFP to a school, 

especially, as the case here, when that sample RFP was originally developed as a generic 

template from multiple sources prior to E-Rate, in circulation multiple years, available in the 

                                                                                                                                                             
appeal, because Huntingdon cancelled its FRNs on February 1, 2011 and October 30, 2007.   See Exhibit 
C, Administrator’s Decisions on Appeal – Funding Year 2005-2006 (Muhlenberg and Huntingdon).  As 
to Huntingdon, it appears from the record that USAC only denied Huntingdon’s SLD appeal on October 
18, 2007, then Huntingdon cancelled its FRNs on October 30, 2007, then USAC issues a second appeal 
on March 11, 2011, noting that Huntingdon cancelled its FRNs in October 2007.  
5 47 C.F.R. § 1.4; § 54.723(a) (“The Wireline Competition Bureau shall conduct de novo review of 
request for review of decisions issue[d] by the Administrator.”) (emphasis in original).  
6 47 C.F.R. § 54.719(c).   
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public domain and used by other school districts.  Fourth, the FCDL Denials and pattern analysis 

procedure are flawed because the sample RFP is vendor neutral.  There is nothing in the sample 

RFP that would prohibit any vendor from competing for the sought after E-Rate services.  All 

vendors were afforded equal opportunity to solicit bid responses to all of the Schools.  As such, 

no competitive bid violation could occur.  Fifth, the SLD’s FCDL Denials  and pattern analysis 

procedure are flawed, because the SLD failed to provide any evidence establishing that the 

sample RFPs were tainted in any manner by Computer Consulting.  Sixth, the SLD completely 

disregarded the record evidence and certifications by the Schools that clearly evidenced that the 

Schools were in complete control of their competitive bid process.  

In fact, this case is in direct contravention of the Commission’s Pattern Analysis Remand 

Order and Caldwell Parish, in which the Commission concluded that mere presence of a pattern 

or similarity does not rise to the level of a Commission competitive bid rule violation. Here, by 

ignoring the evidence and certifications submitted by the Schools in response to SLD’s Pattern 

Analysis Information Request, SLD concludes that a school and service provider are in violation 

of the competitive bid rules if the service provider provides a school with a sample RFP that was: 

(1) created with multiple party input before E-Rate, (2) in circulation in the public domain for 

years, (3) shared and tailored by multiple school districts, and (4) shared over a Kentucky state 

listserv of over 40 school districts.  SLD provides neither proof, nor citation to support this 

decision. 

In the Pattern Analysis Remand Order, the Commission clearly stated that SLD must 

make competitive bid rule violation determinations on a case-by-case (school-by-school) 

application review based upon a Commission rule.  Simply noting that a school received a 
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sample RFP from a service provider is insufficient to determine that a competitive bid rule 

violation has occurred.  

Moreover, the facts in this case unequivocally demonstrate that the Schools were in 

complete control of their competitive bid process.  The sample RFP was simply that, a sample 

RFP.  The Schools used information to comply with state procurement laws and sharing 

information and using information that it received from training, Internet searches, and fellow 

colleagues.  They have told their stories through multiple years of PAIR responses, Declarations, 

selective reviews, and site visits, and each of their stories end with the statement that that there 

was no impermissible service provider involvement in the competitive bid process and the 

Schools did not surrender control to Computer Consulting or any other service provider.   

In short, the issue in this case is simple and undisputed – did the sample RFP provided by 

Computer Consulting rise to the level of a competitive bid violation.  The answer is clearly that it 

did not, and SLD confirmed this answer when it overturned a previous decision that dealt with a 

similar sample RFP.  Specifically, on March 11, 2011, SLD granted an appeal for FY2005, 

finding that:  

Pursuant to the Commission’s directives in In the Matter of Request for Review of 
the Decision of the Universal Service Administrator by Academy of Careers and 
Technologies San Antonio, TX, et all., Schools and Libraries Universal Service 
Support Mechanism and In the Matter of Requests for Review of Decisions of the 
Universal Service Administrator by Caldwell Parish School District et all. 
Columbia, Louisiana Schools & Libraries Universal Service Support Mechanism, 
the SLD has determined that the Funding Request Numbers cited above should be 
approved for funding.7   

 

                                                 
7 Exhibit B, Administrator’s Decisions on Appeal – Funding Year 2005-2006 (Hopkins).   
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Therefore, because SLD has already acknowledged that the sample RFP was not a competitive 

bid violation and because that decision relates directly to the sample RFPs in this case, the 

Commission should swiftly overturn these most recent FCDL Denials. 

II. STATEMENT OF FACTS8  

A. The Parties.  

The Schools are K-12 public school districts with a high school, middle school, and 

primary school.   

Computer Consulting provides E-Rate eligible internal connections and basic 

maintenance services to the educational market.  It also provides other network services such as 

needs and requirements analysis, hardware and software solution recommendations, networking 

system selection and design, cabling system selection and design, project management of 

solution installation and turn-key solutions for computer networking.   

More specifically, Computer Consulting is a communications systems consulting, design, 

project management, installation, systems integration, and systems support company that has 

been in business working primarily with the K-12 industry vertical since 1992, six years prior to 

implementation of the E-Rate program.  Computer Consulting provides many services to the K-

12 school community, some of which are E-Rate eligible and some that are not.  Computer 

Consulting, like many businesses, does not exist solely to serve E-Rate clients and, thus, all 

aspects of its business are not required to, and do not, conform to the requirements of USAC or 

the E-Rate program.  Because of Computer Consulting’s extensive involvement and commitment 

to supporting the E-Rate program (it has been actively involved in the E-Rate program since it 

                                                 
8 All of the facts set forth in this Consolidated Request for Review have been attested to, under penalty of 
perjury, by Computer Consulting and the Schools IT Directors.   Exhibit D, Declarations of Jeff Nelson 
and Dale Weaver (Paducah); Shari Winstead (Hopkins); Dennis Gomer (Computer Consulting). 
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was a draft document in Congress and has been one of the champions of E-Rate in the 

Commonwealth of Kentucky as well as the State of Tennessee), Computer Consulting has a solid 

understanding of the E-Rate program. 

B. Key Background Facts.  

1. Paducah 

In 2007, SLD sent a Pattern Analysis Information Request (“PAIR”) to Paducah that 

requested information pertaining to the sample RFP that pertained to FY2006.  Paducah’s 

Director of Technology responded to SLD’s request in a timely manner and clearly stated that 

Paducah was completely and solely responsible for the preparation of its RFP and the 

competitive bid process. 9  Paducah also supplied SLD directly with a sample of the RFP that 

Computer Consulting provided to Paducah and is at issue in this case.10  The sample RFP clearly 

demonstrates that this was not created by Computer Consulting; but rather, was used by another 

school district, namely Huntingdon Special School District. The sample RFP is also similar to 

the RFP at issue in the approved Hopkins appeal. 

After conducting an open and fair competitive bid process, Paducah chose Computer 

Consulting to provide E-Rate services for internal connections and basic maintenance for internal 

connections. 11  The contract based upon the associated RFP covered multiple years, including 

FY2006. 

On March 21, 2011, SLD issued the FCDL Denials for FY 2006.    Paducah only 

received one PAIR letter and only provided one PAIR response to SLD regarding this matter.   

                                                 
9 Exhibit E, Pattern Analysis Information Request FY2005 & Paducah’s Responses; Exhibit D, 
Declarations of Jeff Nelson (Paducah).  This was the only PAIR request Paducah received from USAC 
regarding this matter. 
10 Exhibit G, Huntingdon RFP (Sample).  
11 Exhibit H, Paducah FY2005 RFP. 
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2. Hopkins 

In 2006, SLD sent a Pattern Analysis Information Request (“PAIR”) to Hopkins that 

requested information pertaining to the sample RFP that pertained to FY2006.12  As was the case 

with Paducah, Hopkins' Director of Technology, Shari Winstead, responded to SLD’s request in 

a timely manner and clearly stated that Hopkins was completely and solely responsible for the 

preparation of its RFP and the competitive bid process.  Hopkins acknowledged receiving a 

sample RFP that Hopkins revised and customized to meet the needs of the school district, and no 

non-Hopkins personnel were involved in the preparation of the Hopkins FY2006 RFP.  Ms. 

Winstead further stated that she “did research on the SLD website to determine if a service 

provider could, in fact, provide this type of assistance, and the website clearly states that sharing 

an incomplete template is acceptable. No impropriety has occurred, and I believe the bids were 

issued in a fair and competitive manner.”13  Ms. Winstead interpreted incomplete to mean a 

vendor neutral sample RFP.  

In her attached declaration, Ms. Winstead further demonstrates that Hopkins and 

Computer Consulting complied with the E-Rate competitive bidding requirements.14  For 

example, she explains that the sample RFP did not contain any Hopkins-specific information, 

and was a vendor neutral and industry standard RFP.  Most importantly, Ms. Winstead 

unequivocally declares that the sample RFP did not give Computer Consulting any advantage in 

the competitive bidding process.     

                                                 
12 Exhibit F, Pattern Analysis Information Request FY2006 & Hopkins’ Responses 
13 For example, the SLD website currently states that: “Service providers should not prepare Requests for 
Proposals (RFPs) for applicants. Applicants are responsible for this part of the competitive bidding 
process. While service providers may contribute information in a neutral way to help applicants prepare 
the RFP, the service provider may not provide the completed product.”  See USAC, “Step 1: 
Inappropriate Roles for Service Providers” available at 
http://www.usac.org/sl/providers/step01/inappropriate-roles-providers.aspx. 
14 Exhibit D, Declaration of Shari Winstead (Hopkins); Exhibit I, Hopkins FY2006 RFP. 
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After conducting an open and fair competitive bid process, Hopkins chose Computer 

Consulting to provide E-Rate services for basic maintenance for internal connection.  In fact, 

according to Hopkins, no other service provider, except Computer Consulting, even submitted a 

bid to provide basic maintenance.  The contract entered into was for multiple years and covers 

FY2006 and FY2007.   

On March 21, 2011, SLD issued the FCDL Denials for FY2006.       

III. STANDARD OF REVIEW 

SLD’s authority to administer the E-Rate Program is limited to implementing and 

applying the Commission’s rules and the Commission’s interpretations of those rules as found in 

agency adjudications.15  SLD is not empowered to make policy, interpret any unclear rule 

promulgated by the Commission,16 or to create the equivalent of new guidelines.17  SLD is 

responsible for “administering the universal support mechanisms in an efficient, effective, and 

competitively neutral manner.”18  

IV. THE CONTROLLING LAW 

A. The Competitive Bid FCC Regulations  

The competitive bid requirements of the E-Rate federal regulations require applicants 

(schools and libraries) to seek competitive bids for eligible services through completing, 

certifying, and submitting an FCC Form 470 to SLD.19  The FCC Form 470 identifies the 

                                                 
15 47 C.F.R. § 54.702(c). 
16 Id.  
17 Changes to the Board of Directors of the Nat’l Exchange Carrier Ass’n, Inc., Third Report and Order, 
13 FCC Rcd 25058, 25066-67 (1998). 
18 47 C.F.R. § 54.701(a).   
19 47 C.F.R. § 54.504(a), (b). 
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services sought by the applicant and identifies other competitive bid requirements.20   The 

Commission has adopted certain requirements that the applicant must follow to ensure that the 

competitive bid process is fair and open.   

For example, the FCC Form 470 must be completed by an applicant that will negotiate 

with prospective service providers and signed by a person authorized to request the services on 

behalf of the applicant.21  The FCC Form 470 also requires the applicant to name a contact 

person, who is responsible to speak to prospective service providers as well as assist prospective 

service providers with obtaining a separately prepared RFP, if applicable.22  Finally, the statute 

requires the applicant to wait 28 days23 before selecting “the most cost-effective service or 

equipment offering, with price being the primary factor.”24 

B. The Commission’s MasterMind Decision Interpreted the Competitive Bid 
Requirements and Provided Further Guidance   

In 2000, for the first time, the Commission addressed the violation of competitive bid 

requirements in the E-Rate Program in its MasterMind Order.25  The Commission in the 

MasterMind Decision interpreted the competitive bid statute to hold that a competitive bid 

violation would occur where the applicant surrendered its control to the service provider 

during the competitive bid process by allowing the service provider to— 

(1) sign the FCC Form 470,  

                                                 
20 Schools and Libraries Universal Service, Description of Services Requested and Certification Form, 
OMB 3060-0806 (FCC Form 470). 
21 FCC Form 470 Instructions at 19-20, available at 
http://www.universalservice.org/_res/documents/sl/pdf/470i.pdf. 
22 Id. 
23 47 C.F.R. § 54.504(b)(4). 
24 47 C.F.R. § 54.504(b)(2)(vii). 
25 Request for Review of Decisions for the Universal Service Administrator by MasterMind Services, 16 
FCC Rcd 4028 (2000) (“MasterMind Order”). 
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(2) act as the point of contact on the FCC Form 470, 

(3) prepare and issue an FCC Form 470 or RFP that was not competitively neutral, i.e., 
seeking products and services that only were tailored in favor of one provider, 

(4) receive the proposals of other competitors,  

(5) control information flowing from the applicant to other service providers,  

(6) assist in the evaluation of the bids for which the service provider was also bidding,  

(7) provide advice and assistance to the applicants with respect to competitors’ bids, 
and/or  

(8) receive the applicant RFP prior to it being made available publicly, so that such 
receipt would provide a competitive advantage to one provider over another.26   

However, most significant and applicable to the facts of this Consolidated Appeal is the 

finding by the Commission in MasterMind that no competitive bidding violation occurred, 

despite hands on service provider involvements, where (1) the applications did not name a 

MasterMind employee as the contact person and (2) a MasterMind employee did not sign the 

FCC Form 470 or FCC Form 471.27  Thus, the Commission clearly recognized that the service 

provider will participate as a vendor during the competitive bid process and may provide 

assistance.  

The facts in this Consolidated Appeal clearly establish that neither the Schools nor 

Computer Consulting violated the law or spirit of the MasterMind Decision or any Commission 

rule.  The Schools never surrendered control of their competitive bid process and Computer 

Consulting never committed any act that violated the criteria articulated in the MasterMind 

Decision or any Commission rule.  

                                                 
26 Id., ¶¶10-14. 
27 Id. at 4034-35 ¶14. 
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C. The Commission’s Pattern Analysis Remand Order 

The SLD’s “pattern analysis procedure” has always been controversial.  USAC, not the 

Commission, created this procedure.  In 2006, the Commission instructed USAC that the mere 

presence of a pattern or similarity does not rise to the level of a Commission competitive bid rule 

violation in its Pattern Analysis Remand Order.28  Specifically, the Commission found that 

USAC improperly denied the funding requests based on a “pattern analysis,” because USAC 

failed to make a determination on a case-by-case basis that the Commission’s competitive bid 

rules were violated.29   

While the Commission acknowledged the utility of a “pattern analysis procedure” in 

helping to identify malfeasance,30 in the Pattern Analysis Remand Order, the Commission made 

the following important points about mistakes SLD should not make again in its consideration of 

the appeals on remand or other application reviews when utilizing the “pattern analysis 

procedure:”   

(1) USAC improperly denied the requests for funding without determining whether the 
Commission’s rules were violated due to improper third-party participation in the 
applicants’ competitive bidding processes;31 

(2) USAC presumed that schools violated the competitive bidding rules based on 
reviewing another applicant’s information, without performing any applicant-specific 
evaluations;32   

(3) It is incumbent on USAC to conduct further investigation and analysis prior to 
denying funding based on a “pattern analysis.”33  A pattern analysis, alone, does not 

                                                 
28 Request for Review of the Decision of the Universal Service Administrator by Academy of Careers and 
Technologies San Antonio, TX, et al. and Schools and Libraries Universal Service Support Mechanism, 
Order, 21 FCC Rcd 5348, ¶1 (2006) (“Pattern Analysis Remand Order“).  
29 Id., ¶ 5. 
30 Id., ¶ 8. 
31 Id., ¶ 1. 
32 Id., ¶ 6. 
33 Id., ¶ 7. 
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justify a finding that an applicant has violated program rules or engaged in waste, 
fraud, or abuse;34  

(4) USAC should not issue summary denials of requests for funding solely because 
applications contain similar language;35 and 

(5) USAC must determine whether funding is warranted and whether an applicant 
actually violated program rules.36 

D. The Commission’s Caldwell Parish Order  

Beginning in 2006, with the Pattern Analysis Remand Order, USAC has been charged 

with issuing awards or denials based on a complete review and analysis:37  “In performing a 

complete review and analysis of each underlying application, USAC shall either grant the 

underlying application before it, or, if denying the application, provide the applicant with any 

and all grounds for denial.”38   

Specifically, in the Pattern Analysis Remand Order, the FCC held: 

For these reasons, we find that when USAC suspects that a service provider has 
improperly participated in an applicant’s bidding process due to the results of its 
“pattern analysis” procedure, it is incumbent on USAC to conduct further 
investigation and analysis prior to denying funding.   Specifically, USAC should 
review these applications fully, and should not issue summary denials of requests 
for funding solely because applications contain similar language. If an entity is 

                                                 
34 Id., ¶ 8. 
35 Id., ¶ 7. 
36 Id., ¶ 8. 
37 Request for Review of the Decision of the Universal Service Administrator by Academy of Careers and 
Technologies San Antonio, TX, et al. and Schools and Libraries Universal Service Support Mechanism, 
Order, 21 FCC Rcd 5348, ¶¶ 1 & 7 (2006) (“Pattern Analysis Remand Order”).  
38 Requests for Review of Decisions of the Universal Service Administrator by Caldwell Parish School 
District, et al. Columbia, Louisiana, Order, 23 FCC Rcd 2784, ¶ 2 n.5 (2008) (“Caldwell Parish”); See 
also Requests for Review and Waiver of Decisions of the Universal Service Administrator by State of 
Arkansas, Department of Information Systems, Little Rock, Arkansas, et al.; Order, 23 FCC Rcd 9373, ¶ 
1 n.5 (2008),  Requests for Review of the Decision of the Universal Service Administrator by District of 
Columbia Public Schools, Order, 23 FCC Rcd 15585, ¶ 7 n.39 (2008), Review of Decisions of the 
Universal Service Administrator by Collegio Nuestra Senora del Carmen, Hatillo, Puerto Rico, et al., 
Order, 23 FCC Rcd 15568, ¶ 18 n.62, and Request for Review of a Decision of the Universal Service 
Administrator by Albert Lea Area Schools, Albert Lea, Minnesota, et al., Order, 24 FCC Rcd 4533, ¶ 11, 
n.51 (2009).   
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able to demonstrate that it fully complied with all program rules and did not, for 
example, violate the Commission’s competitive bidding rules, then USAC should 
not deny funding on the basis of the “pattern analysis” procedure.39  

 
In addition, the FCC decided another case that has a very similar fact pattern as here.  In 

the Caldwell Parish case, SLD had before it multiple E-Rate applications that it denied based on 

a pattern analysis and similarities across the applications.  SLD did not allege, any specific 

competitive bidding violations with respect to each and every applicant, just allegations of 

possible impermissible service provider involvement based upon the pattern analysis.  SLD also 

alleged that the applicant did not prove that a service provider was not involved in the 

competitive bidding process.  Per the FCC, the burden of proving a rule violation, the burden of 

proving improper service provider involvement, is on SLD, not the applicant.  The FCC found 

that SLD improperly denied the requests for funding “without sufficiently examining whether the 

Commission’s rules actually were violated due to improper service provider involvement in the 

applicants’ competitive bidding processes.”40  The Commission also found that “any perceived 

similarities on the applicants’ FCC Forms 470 may not have been due to improper service 

provider involvement.”41  The Commission went on to find that:  

[T]he applicants provided evidence that there was no improper service provider 
involvement.  Each applicant asserted by sworn statement and under penalty of 
perjury that [the service provider] did not participate in the competitive bidding 
process.  In response to the PAIR letters, these eight applicants each identified 
school personnel as the persons involved with filling out and submitting the FCC 
Forms 470 and that all FCC Forms 470 were filed from the applicant’s premises.  
Additionally, in their responses to the PAIR letters, each applicant stated that no 
one outside of its school district assisted with determining the types of services 
for which it would seek bids.  In fact, each applicant described the decision-
making structure employed by the school and identified the school board or 

                                                 
39 Pattern Analysis Remand Order, ¶ 7. 
40 Caldwell Parish, ¶ 10.  
41 Id., ¶ 13. 
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school staff involved in making the final determination of the services requested 
and the vendor selected.42 
 
We ask the Commission to apply the decisions and policies rendered in the Pattern 

Analysis Remand Order and Caldwell Parish orders to the situation at hand.  

Instead, here, the SLD ignored the Schools responses and declarations that the Schools 

made under penalty of perjury that Computer Consulting did not participate in the competitive 

bidding process and that the Schools were responsible for filling out and submitting forms.  This 

it cannot do.  On one hand, the SLD states that a service provider can provide vendor neutral 

assistance and, on the other hand, when it did so in the earlier years of the E-Rate Program in a 

vendor neutral manner, when rules and eligibility and relationships were still being defined by 

the SLD and not yet not codified by the Commission, the SLD, without citing any Commission 

rule, simply denies all the Schools despite the fact that it recently approved Hopkins for the same 

RFP issue that is at issue in this case.    

In the interest of fairness, the public interest, due process, proper administrative 

oversight, these cases have been lingering for approximately five years with the SLD.   The 

sample, vendor neutral RFP at issue was developed in the nascent stages of the E-Rate Program 

through multiple sources and put into circulation by school districts over multiple years through 

the Kentucky State listserv, sharing between school districts, and discussions among school IT 

Directors.43  This is what schools do, especially in rural school districts that do not benefit from 

budgetary resources for IT Departments.  The school districts rely upon the sharing of 

information with one another.   

                                                 
42 Caldwell Parish, ¶13. 
43 See Exhibit D, Declarations of Jeff Nelson and Dale Weaver (Paducah); Shari Winstead (Hopkins); 
Dennis Gomer (Computer Consulting). 
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The result of this delay in decision has defacto suspended a service provider from 

participation in the E-Rate Program, and it has denied rural schools and their students access to 

sorely needed technology.  It has created disruption in the ability of the schools to plan for 

technology, to budget for their technology needs, to do their job.44  In addition, it is unreasonable 

and unfair to require the service provider and schools to respond to these allegations now after so 

many years have passed.       

E. The Commission’s 6th Report and Order 

In 2010, the Commission provided guidance in its 6th Report and Order on what 

constitutes a fair and open competitive bidding process.45  Generally, the FCC explained, all 

bidders and service providers must have access to the same information, all bidders and 

providers must be treated in the same manner, and any changes to the From 470, RFP, or other 

requirements or specifications must be provided to all potential service providers at the same 

time and in a uniform manner.  The Commission further explained that it is a violation of the 

competitive bidding requirements if: 

(1) An applicant has a relationship with a service provider that would unfairly influence 
the outcome of a competition or would furnish the service provider with “inside” 
information; 

(2) Someone other than the application or an authorized representative of the applicant 
prepares, signs, and submits the FCC Form 470 and certification; 

(3) A service provider representative is listed as the FCC Form 470 contact person and 
that service provider is allowed to participate in the competitive bidding process; 

(4) A service provider prepares the applicant’s FCC Form 470 or participates in the bid 
evaluation or vendor selection process in any way; 

                                                 
44 See Exhibit D, Declarations of Jeff Nelson and Dale Weaver (Paducah). 
45 Schools and Libraries Universal Service Support Mechanism, A National Broadband Plan For Our 
Future, Sixth Report and Order, 25 FCC Rcd 18762, ¶86 (2010) (“6th Report and Order”). 
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(5) An applicant turns over to a service provider the responsibility for ensuring a fair and 
open competitive bidding process; 

(6) An applicant employee with a role in the service provider selection process also has 
an ownership interest in the vendor that is seeking to provide the products or services; 

(7) FCC Form 470 does not describe the desired products and services with sufficient 
specificity to enable interested parties to submit responsive bids;46 

As discussed more fully herein, the Schools and Computer Consulting did not violate any 

of these prohibitions enumerated by the Commission less than a year ago, but, instead, the 

Schools attest that the competitive bidding process was fair and open and in accordance with 

federal, state and local law.     

V. THE FACTS IN THIS CASE DEMONSTRATE THAT THE SCHOOLS 
CONDUCTED THEIR OWN COMPETITIVE BID PROCESS WITHOUT ANY 
SERVICE PROVIDER INVOLVEMENT 

Each Authorized School Representative provided complete answers to each question 

posed by the SLD.  Each School represented that either he/she or an employee of the School was 

responsible for preparing and filing the relevant Form 470 and RFP.  Each School specifically 

noted that no outside organization was used in determining the bid process.  Each Authorized 

School Representative signed a Pattern Analysis Certification, declaring under penalty of perjury 

that there was no service provider involvement in the preparation or filing of the Form 470, the 

RFP, or in the competitive bidding process.  Each School specifically stated that Computer 

Consulting did not participate in the preparation or filing of the Form 470, RFP, or the 

competitive bidding process.  Furthermore, the attached declarations validate and support the 

facts that Computer Consultants did not provide assistance in completing the Schools’ RFPs; nor 

                                                 
46 Id. 
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did they do anything to unfairly influence the outcome of competition. 47  In addition, it is 

important to note that Computer Consulting was and has been a service provider to Paducah 

since 2001 and to Hopkins since 2004, during which time, Computer Consulting has never 

interfered with the Schools competitive bidding processes nor offered any incentive that would 

unfairly influence the outcome of such competition, such as providing assistance in completing 

forms.  In addition, according to Hopkins, no other service providers, except Computer 

Consulting, even bid on a basic maintenance contract with Hopkins for FY2006, which raises the 

question of how could supplying a vendor neutral, industry standard, sample RFP unfairly 

influence a bidding process in which no other company even participated. 48     

SLD cannot be allowed to disregard these facts and the clear evidence in the record that 

there was no impermissible service provider involvement by Computer Consulting.  No such 

involvement or Commission rule violations on this basis were found by the SLD as required by 

the Pattern Analysis Remand Order.  Accordingly, the Commission should grant this 

Consolidated Appeal.   

The SLD ignored critical factual differences in this case from the MasterMind line of 

cases.  First, in MasterMind and its progeny, the Commission denied the applicants’ requests for 

funding because in each case an employee or representative of the service provider was listed as 

the contact for the applicant.  In this case, however, Computer Consulting is not an employee or 

representative of the Schools.  In addition, a service provider was not listed as a contact on the 

                                                 
47 See Exhibit E, Pattern Analysis Information Request FY2005 & Paducah’s Responses; Exhibit F, 
Pattern Analysis Information Request FY2006 & Hopkins’ Responses.  See also Exhibit D, Declarations 
of Jeff Nelson and Dale Weaver (Paducah); Shari Winstead (Hopkins); Dennis Gomer (Computer 
Consulting). 
48 See id. 
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Schools FCC Form 470s.  Rather, Computer Consulting simply provided sample RFPs that had 

been in wide circulation for years and were completely vendor neutral. 

The Schools and Computer Consulting disagree with SLD’s apparent perception that 

providing vendor neutral, widely distributed sample RFPs equates to improper service provider 

involvement and a competitive bidding violation.  There was no improper service provider 

involvement in the present case.  The Schools complied with all known rules and guidance 

regarding competitive bidding for the services they sought, and SLD has not provided evidence 

of any actual rule violations.   

SLD does not explain its rationale in reaching its decision by providing any evidence of 

how the vendor neutral sample RFP violated any competitive process.  Rather, SLD creates a 

new policy – i.e., that the use of sample RFPs, even without actual proof of impermissible 

service provider involvement, indicate per se violations of the competitive bidding rules and 

justify denial of E-Rate funding requests.   

SLD is not empowered to make this policy, interpret any unclear rule promulgated by the 

FCC, or create the equivalent of new Program guidelines.49  In addition, such a policy leads to 

confusing and unintended results when funding requests are denied based upon nothing more 

than similarities among applications or sharing of widely distributed sample RFPs; such as is the 

case of this Consolidated Appeal.  Such activities are not tantamount to impermissible service 

provider involvement or violations of the competitive bidding rules.  The SLD subjected the 

Schools to a rigorous and lengthy selective review process and PAIR review process and 

received information from the Schools about how they completed their applications and 

undertook competitive bidding for the services they sought.  The SLD did not learn, nor have 

                                                 
49 See 47 C.F.R. § 54.702(c); Changes to the Board of Directors of the Nat’l Exchange Carrier Ass’n, Inc., 
13 FCC Rcd 25058, 25066-67 (1998). 
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they alleged, any specific facts that indicate that there was, in fact, impermissible service 

provider involvement.  They have only alleged an unproved inference, “suggestion” or 

“indication” that providing a vendor neutral, widely distributed sample RFP equates to a 

competitive bid violation. An inference, “suggestion,” or “indication” of service provider 

involvement is not enough justification to deny applications for sorely needed E-Rate funds.  

Nor did Computer Consulting prepare and distribute RFPs on behalf of certain schools or 

participate in any manner, other than as a competitively neutral service provider, during the 

competitive bidding process.  There is not one piece of evidence that the authorized 

representatives of any of the Schools ceded control in any way to Computer Consulting or to any 

other service provider pertaining to their E-Rate funding requests.  In fact, all of the Schools 

expressly stated in their PAIR responses and Declarations that there was “NO” service provider 

involvement in the competitive bidding process.50  Therefore, SLD erred in its finding that there 

was any inappropriate service provider involvement by Computer Consulting. 

Furthermore, unlike MasterMind and its progeny, the Schools did not delegate the task of 

disseminating information regarding the services requested to Computer Consulting.  All of the 

Schools stated that they undertook their own competitive bidding process in good faith; complied 

with all federal, state, and local rules; and, considered all factors set forth under those rules.51  

Accordingly, the Schools conducted a fair and open competitive bidding process. 

Unlike the applicants in the MasterMind line of cases, the School’s bidding process was 

wholly consistent with the public interest requirements underlying the integrity of the 

                                                 
50 See Exhibit E, Pattern Analysis Information Request FY2005 & Paducah’s Responses; Exhibit F, 
Pattern Analysis Information Request FY2006 & Hopkins’ Responses.  See also Exhibit D, Declarations 
of Jeff Nelson and Dale Weaver (Paducah); Shari Winstead (Hopkins); Dennis Gomer (Computer 
Consulting). 
51 Id. 
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competitive bidding process.  It is clear that the facts in this case simply do not support the 

SLD’s conclusion.  Indeed the facts indicate just the opposite, that the Schools employees 

submitted the FCC Form 470s and drafted and posted the RFPs to the SLD wholly without 

involvement of any service provider.  The Schools conducted a bid process in compliance with 

the E-Rate competitive bid rules and were responsible for filling out their forms, preparing their 

RFPs, and answering and certifying questions in their selective reviews and PAIR responses.52   

Moreover, the FCC clearly required SLD to demonstrate that a competitive bid violation 

occurred on a case-by-case (school-by-school) basis.  In this case, SLD failed to demonstrate 

through factual findings that Computer Consulting was improperly involved in the competitive 

bidding process, such as through: (1) signing the FCC Form 470, (2) acting as the point of 

contact on the FCC Form 470, (3) preparing and issuing a FCC Form 470 or RFP that was not 

competitively neutral, i.e., seeking products and services that only were tailored in favor of one 

provider; (4) receiving the proposals, (5) controlling information flowing from the applicant to 

other service providers, (6) assisting in the evaluation of the bids, (7) providing advice and 

assistance with respect to competitors’ bids, and/or (8) receiving the applicant RFP prior to it 

being made available publicly.   

SLD’s attempt to create a nexus of service provider involvement fails.  The holdings in 

the MasterMind, Pattern Analysis Remand Order, and Caldwell Parish cases cannot be used as a 

blunt instrument, or a bright line test, without regard to the individual facts of a case.  To do so 

misses the essential point – that the spirit and letter of the competitive bidding process and rules 

were observed and the public interest was served by the bidding process undertaken by the 

                                                 
52 Id.  
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Schools.  The only fair and equitable result in these cases lies in overturning the SLD’s decision 

and the funding of these applications. 

VI. MOREOVER, COMPUTER CONSULTING’S ACTIONS DID NOT 
CONTRAVENE APPLICABLE GUIDELINES FOR PERMISSIBLE SERVICE 
PROVIDER INVOLVEMENT 

The SLD describes on its website what role a service provider can take without violating 

the FCC’s and the SLD’s competitive bidding rules.53  For example, the SLD explains that 

service providers can communicate with an applicant so long as such communication is neutral 

and does not taint the competitive bidding process.  A service provider can provide basic 

information regarding the E-Rate Program to an applicant, and can assist with an applicant’s 

RFPs so long as the assistance is neutral.54  A service provider also can provide an applicant with 

technical assistance on the development of a technology plan, including information regarding 

products and services that are being furnished to the applicant.   

The SLD explains on its website that a service provider cannot: (1) sign a Form 470 or 

471 for an applicant; (2) be listed as a contact person on a Form 470; (3) act as a technology plan 

approver for an applicant; (4) prepare RFPs for an applicant; (5) provide or waive funding for an 

applicant’s undiscounted portion of equipment and services obtained through the E-Rate 

Program; (6) coerce or pressure an applicant to use a specific service provider; or, (7) interfere 

with or obstruct an applicant’s competitive bidding process.55  The SLD has not made any factual 

finding that Computer Consulting engaged in any of the foregoing prohibited conduct.   

                                                 
53 USAC, “Step 5: Assist Applicants with Application Review,“ available at 
http://www.universalservice.org/sl/providers/step05/.   
54 USAC, “Step 1: Proper Service Provider Assistance to Applicants,“ available at 
http://www.universalservice.org/sl/providers/step01/proper-service-provider-assistance.aspx.   
55 USAC Website, “Step 1: Inappropriate Roles for Service Providers.”  Retrieved on April 25, 2011 from 
http://www.universalservice.org/sl/providers/step01/inappropriate-roles-providers.aspx. 
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VII. CONCLUSION AND REQUEST FOR RELIEF 

Computer Consulting and the Schools respectfully request the Commission find that the 

SLD failed to meets its burden in establishing and proving as required by Commission Orders 

that the Schools and Computer Consulting violated any Commission Order or rule.   The Schools 

and Computer Consulting also respectfully request that the Commission find that the SLD 

improperly applied the pattern analysis procedures and, based on the evidence submitted, there 

has been no competitive bid rule violation.  Furthermore, the Schools and Computer Consulting 

respectfully request the Commission to consider setting time limits requiring the SLD to issue 

FCDLs no more than one year after the filing of an FCC Form 471—not three to five years later-

and requiring the SLD to decide an appeal within six months of receipt, because three to five 

years after an appeal is filed with the SLD is too long and very disruptive to the business 

operations of schools and service providers and to the FCC rules governing E-Rate.  Finally, 

Computer Consulting and the Schools request the Commission to remand the application to 

USAC with instructions to issue a revised FCDL funding the Schools FRNs at issue in this 

appeal no later than 60 days from the release date of the Commission’s order granting this 

appeal.   
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